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NOTE AND COMMENT

PouLcS RuLATioN OF SLEUPING CAR BsaTHs.-From. the time of the introduction of the sleeping car there has been a constant feud between the
sleeping car companies and the travelling public in regard to the ,upper
berths. The exigencies of the situation have, of course, made economy of
space a prime requisite in sleeping car construction, and there is no doubt
but that a high degree of success in this respect has attended the efforts of
the sleeping car builders. The public has usually been tolerant enough of
the close quarters assigned to it, when crowding has seemed necessary to
accommodate the travellers applying for sleeping car space, but it has never
been quite clear to the average traveller why he should be forced to practice
the arts of the contortionist at the risk of breaking his head against the upper berth when no one occupied or wanted that upper berth. He has usually
assumed that the company's regulation in regard to unoccupied upper berths
has been designed to force him to buy an entire section if he wished head-room
enough to make a lower berth comfortable.
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MICHIGAN LAW REVIEW
This long-standing abuse, of denying to -the occupant of the lower berth
the space of the unoccupied upper, was sought to be corrected by the legislature of the state of Wisconsin during the session of 1907, by means of an
act providing that "whenever a person pays for the use of a double lower
berth in a sleeping car he shall have the right to direct whether the upper
berth shall be open or closed, unless the upper berth is actually occupied by
some other person." The act was entitled an act relating to the health and
comfort of occupants of sleeping car berths.
' The act was held unconstitutional: State v. Redmon (Wis. 1907), 114
N. W. 137. The opinion is somewhat more vague and indefinite than most
opinions of that very able court, and leaves an impression upon the mind
of the reader that the court felt called upon to curb the movement toward
paternalism which finds expression in a constant expansion of the police
power of the state, and that this case was expected to serve as a warning
and an example.
The chief infirmity in the law pointed out by the court is the fact that it
gives the occupant of the lower berth the option of having the upper berth
open or closed as he may choose. "To thus leave such matter," says the
court, "to the mere caprice of the occupant of the lower berth is a confession
on the face of the act that it was not treated by the legislature as one
deemed to be' reasonably vital to the public interests. So the law is not, in
reality, a police regulation, but an unwarranted interference with property
rights."
It is not quite clear why the mere existence of the option should of itself
conclusively show. that the act was not designed primarily to benefit the public. The wishes of those individuals chiefly concerned frequently deternine
the specific effect and application of lawful legislative acts passed in pursuance of the police power. Thus, in the case of Swift v. The People, 162
Ill. 534,'an ordinance of the city of Chicago prohibiting the granting of a
license to keep a dram-shop within a described portion of the city unless
the applicant should present a petition signed by a majority of the legal
voters of that portion of the city, was held a valid exercise of the police
power. And a similar ordinance in regard to livery stables was held valid in
City of Chicago v. Stratton, 162 Ill. 494.
If it is claimed that there is a distinction between acts which aim to preserve the comfort rather than to protect the safety, health or morals of the
public, and such a distinction seems to be vaguely suggested by the court,
an answer has been given by the Supreme Court of the United States in
Lake Shore !5" M. S. Ry. Co. v. Ohio, 173 U. S. 300, where Mr. JusTIcE
HARLAN, speaking for the court, said: "The power of the state by appropriate legislation to provide for the public convenience stands upon the
same ground precisely as its power by appropriate legislation to protect the
public health, the public morals or the public safety." And the same doctrine was emphatically reaffirmed in Chicago, B. & Q. Ry Co. v. Drainapge
E. R. S.
Commissioners, 2oo U. S. 561, 592.
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